| 54

IR ( 31dIeT) T HrETed,

Office of the Commissioner (Appeal),

Al SHTHE, 37Tl 3TRYehIeld, TEHGTENG

Central GST, Appeal Commissionerate, Ahmedabad
NS HaeT, Tered AT, IFAET IFATEG 3¢ 0084,
CS}ST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
, TSk 07926305065- E@m"ﬂ'_\‘f07926305136

VIARKET

DIN- 202211645W0000914223

s s% vHl g’
g ROER] '\H@T : File No : GAPPL/ADC/GSTP/982 & 983/2022 -APPEAL /-;‘J/’h3 g/
g sider arewr wear Order-In-Appeal Nos. AHM-CGST-001-APP-ADC-169 to 170/2022-23
fsife Date : 30-11-2022 ot we i ure Date of Issue :  30-11-2022
St R TIRT_srw sy () BT R
- Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)
SRR '
S
T, . Arising out of Order-in-Original No. ZT2401220154369 DT. 18.01.2022 &
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g . . adwear @1 A @ g Name & Address of the Appellant / Respondent
M/s. Tulsidas Khimji Pvt. Ltd, 313-314, Opp. Sanyas Ashram,
Dev Nandan Mega Mall, Near M J Library, Ashram Road, Ahmedabad-382009
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:.7| Any‘pérson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. ‘ :
Natidri;a'l. Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
) where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.
i AR :
State Bénch or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
(i) menticri%d in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
i PR
(iif) Appeal tg the Appellaté Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
. | determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.
AT :
(B) Appeal,under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be natified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
+ | by a copyof the order appealed against within seven days of filing FORM GST APL-05 online.
. Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) {(i) ¢ 1Full amount of Tax, Interest, Fine,-Fee and Penalty arising from the impugned order, as is
o ", “admitted/accepted by the appellant, and '
(i) "A%um equal to twenty five per cent of the remaining amount of Tax in dispute, in
| 1.7 ‘addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
' -\ sdnstelation to which'the appeal has been filed. .
(il [ The Céntral Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
- ! provided-that the appeal to tribunal can be made within three months from the date of communication
| of ‘Order or date on which the President or the State President, as the case may be, of the Appellate
. Tribunal gnters office, whichever is later, .
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F.No. : GAPPL/ADC/GSTP/982 & 983/2022—Appea|

ORDER-IN-APPEAL

Brief Facts of the Case : [:y,é ‘
M/s. Tulsidas Khimji Pvt. Ltd., 313-314, Opp.: Sanyas
Ashram, Dev Nandan Mega Mall, Near M ] Library, Ashram RoadV,A
Ahmedabad - 382 009 (hereinafter referred as ‘Appeliant’) has, filed:the
following appeals against the Refund Sanction/Rejection ordersiin the
form RFD-06 (hereinafter referred as ‘mpugned orders’) passed'by the
Assistant Commissioner, CGST, Division - VI Vastrapur, Ahmedabad
South (hereinafter referred as ‘adjudicating authority’). SR

Y

Appeal Nos. RFD-06 Order Nos. Amount of Refund Clain’i

Refund Rejected period
GAPPL/ADC/GSTP/983/2022 | ZT2401220154369 Rs.7,23,929/- April’18 to
Dated 05.04.2022 Dated 18.01.2022 B March’19
GAPPL/ADC/GSTP/982/2022 | ZW2401220155614 Rs.1,73,649/- ‘April’19 to
Dated 05.04.2022 Dated 18.01.2022 March20
2(i). Briefly stated the facts of the case is that the ‘Appellant’ is

holding GST Registration - GSTIN N0.24AAACT4123G1ZT has filed the
present appeals. The ‘Appellant’ had filed following refund applications on

account of “Export of Services with payment of tax”.

Refund ARN / Date of Refund | Period of Refund Claim Amount of Refund
Application Claim (IGST)
AA241121033419P / April’18 to March’19 Rs.7,23,929/-
Dated 16.11.2021

AA241121037613T/ April’l9 to March’20 - Rs.4,38,801/-
Dated 17.11.2021

In response to aforesaid refund claims separate Show Cause Notices dated
07.01.2022 were issued to the ‘Appellant’. It was proposed that refund
applications are liable to be rejected for the reasons “Delay in Refund
Application”. Further, in the SCNs following Remark was also mentioned :
In response to Refund claim pertains to Period 2018-19 : oo
“As per Section 54(1) of the CGST Act, 2017 refund claim is time barred and is

liable for complete rejection”

In response to Refund claim pertains to Period 2019-20 :
“As per Section 54 (1) of the CGST Act, 2017 some FIRC were;
Amount of Rs.3,24,153/- is liable for rejection and eligible refu {
Rs.1,14,648/-” |
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Witn' reference to above SCNs the appellant had filed reply under Form-
GST RFD- 09 dated 14.01.2022 with supportlng documents as Bill Register
and Case Reference

: - Thereafter, the - ad]udlcatlng authority has rejected the entire
refund claim of Rs.7,23,929/- pertains to period April'i8 to March’19 and
reJe_cted partial amount of refund claim of Rs.1,73,649/- pertains to period
Aprll'19 to March'20 considering as Time Barred vide impugned orders.

“2(ii). ~ Being aggrieved with the impugned orders the appellant has
filed the present appeals on 05.04.2022 wherein stated that ~
- They have filed refund application under Section 54 of the CGST Act,
2017 on 16.11.2021 & 17.11.2021 for the period 2018-19 & 2019-20
inh respectively, for Refund of Export of Services with payment of Integrated
iE
l;Ley have filed detazled reply to SCNs to substantiate that the refund
applzcatzons has been fi Zed in time.
Tnd As per Sectzon 54(1) of the CGST Act, 2017 in Zzght of Hon’ble Supreme

lCourt s Order in connectzon with Covid-19 Pandemic the refund claims

t

i are f led within time lzmzt as per extension of time limitation granted by

the Hon’ble Supreme Court

In v1ew of above, the appellant has prayed to set aside the impugned
orders dated 18.01.2022 and allow the appeals'in full with consequential

rellef or pass such order or orders as may be deemed fit and proper in the

ll'

facts and cnrcumstances of the case.
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3. r | Personal Hearing in the matter was through virtual mode held
on _.()6‘,‘,7%'9:::;022 wherein Mr.é Ashish Singh appeared on behalf of the
‘Appellant’.as authorized representative. During P.H. he has reiterated the
submlssmns made till date and stated that they have nothing more to add

to thelr wrltten submlssmns tlll date

: e f

Dlscussmn and Findings

4(|) I have carefully gone through the facts of the case
avallable on records, submlssmns made by the ‘Appellant’ in the Appeals

l i

M‘elrll?prandum I flnd that the ‘Appellant’ had preferred the refund
'applqcatlons on account of “Exponf of Services with payment o
perlod from April’l8 to March’l9 on 16.11.2021 ang/
lYl,arch"j.?_O" ‘on 17.11.2021 for the amount of

Rs. 44383801/~ respectively. In response to said refund .
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Cause Noticeslwere also issued to them proposing rejection ‘of ::.r'_effund
claim. Further, I find that the appellant had filed replies to said SCNs
under Form RFD-09 dated 14.01.22. However, I find that the adjudicating
authority vide impugned orders has rejected the refund claim of
Rs.7,23,929/- and Rs.1,73,649/- considering it as time barred in terms of
Section 54(1) of the CGST Act, 2017. g
Since, the refund claims are rejected on time limitation ground thé

<IN

relevant provisions are reproduced as under :

"Section 54. Refund of tax.- ** P

(1) Any person claiming refund of any tax and interest, if any, paid .on such
tax or any other amount paid by him, may make an application before the
expiry of two years from the relevant date in such Sform and manner as may
be prescribed: o
Provided that a registered person, claiming refund of any balarice in' the
electronic cash ledger in accordance with the provisions of sub-section (6)
of section 49, may claim such refund in ![such form and] manner as may be
prescribed. R

Explanation.- For the purposes of this section,-
(2) "relevant date" means- e

(c) in the case of services exported out of India where a refund of tax paid
is available in respect of services themselves or, as the case may be, the
inputs or input services used in such services, the date of- B

(i) receipt of payment in convertible foreign exchange Sfor in Indian rupees
wherever permitted by the Reserve Bank of Indiaj , where the supply of
services had been completed prior to the receipt of such payment; or

(ii) issue of invoice, where pbayment for the services had been received in
advance prior to the date of issue of the invoice;

4(ii). I find that in this case refund claim was rejecféd 's'olel'y
on time limitation ground. From the facts of the case I find that the-refund
claim for the period April’18 to March’19 and for April’19 to March’20 was
filed on 16.11.21 and 17.11.2021 respectively. I find that refuind’ claim
pertains to period April’18 to March’i9 is filed beyond two years from the
relevant date prescribed under explanation (2) to Section 54 of the CGST.
Act, 2017. Further, as regards to refund pertains to period from April’19 to
March’20 I find that refund application for certain period is filed beyond
two years from the relevant date prescribed under explanation (2) to
Section 54 of the CGST Act, 2017.

4(iii). In the above context, I find that the Hon’ble Supreme

Court in Misc. Application No. 665/2021 in SMW(C) No. 3/2020 vide Order

dated 23.09.2021 ordered that for computing the period of i m\r

any suit, appeal, application or proceedings the period from ! % 3

till (;)-:2;:10.._2'.(:,)21‘;shall sta.nd excluded and consequently bala
R
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llm|tat|on remaining as on 15.03.2020 if any, shaII become available with
effect from 03.10.2021 and that in.cases where the Ilmltatlon would have
explred during period from 15.03.2020 till 02.10. 2021 notwithstanding the
actual balance period of limitation remaining, all persons shall have a
lin1itation period ‘of 90 days from 03.10.2021. Subsequently, Hon’ble
S-upr:e_me Court vide order dated 10.01.2022 ordered that in continuation -
of qrder dated 23.09.2021, it is directed that the period from 15.03.2020
_till 28.02.2022 shall stand excluded for the purpose of limitation as may
be prescribed under any general or special laws in respect of all Jud|c1al or
quaSI-Jud|c1al proceedings.
Further, I find that on the subject matter Notification No.

13/2022 Central Tax dated 05.07.2022 has also been lssued by the CBIC.
Thelreleyant para is reproduced as under :

aT._‘.(izi) i~ excludes the period from the Ist day of March, 2020 to the
“2;§ftt_’dc!q% of February, 2022 for computation of period of limitation for

o f ll:z}}glr‘ej‘?nd application under section 54 or section 55 of the said Act.

™ ‘?( . This notification ehqll be deemed to have come into force with

» eﬁject Irom the Ist day of Mgrch, 2020. ‘

h' i (j O ) ’ .
A(iv). . - Inview of foregoing facts, I find that in respect of refund

cl‘:lmls‘ ;‘or Wthh due date for filing refund claim falls during period from
0,11 9?: 2020 to, 28 02.2022, two years time limit under Section 54 of the
CGST Act 2017 is to be reckoned excluding the said period. In the
subJect case, the clalms were filed for the period April’i8 to March’20,
c}onsndermg the due date prescnbed under Section 54 the claim period for

{1 NE SNy

'whllch the due date falls durlng 01.03.2020 to 28.02.2022 is not hit by
ety

, tlmelgmltatlon under Section 54 of the CGST Act, 2017.
i ,; S v

4(v). I find that in the present matter the claims were filed for
the perlod Aprll 18 to March’20 on 16 & 17.11.2021, accordingly, following
the order of Hon’ble Supreme Court in MA 665/2021 in SMW(C) No.
A?{;/Z(\)ZO as well as in.the light of Notification No. 13/2022-Central Tax
da'ted 05 07 2022, I hold that the rejection of refund claim of on the
ground of tlme limitation is not legal and proper. Hence, the appeal filed
by the appellant succeeds on time ' limitation ground. Needless to say,

smce the clalm was reJected on the ground of time llmltat. the
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accordance with Section 54 of the CGST Act, 2017 and Rules made
thereunder as well as in the light of order of Hon'ble Supreme Court dated
10.01.2022 and CBIC's Notification No. 13/2022-Central Tax dated
05.07.2022.

5. In view of above discu_s;ions, the impuéned);qrdﬁns
passed by the adjudicating authority are set aside for being not'legal
and proper to the extent of rejection of refund claims. A‘c’cordingly,
I allow the appeal of the "Appellant" without going into merit of all
other aspects, which are required to be complied by the claimant in terms
of Section 54 of the CGST Act, 2017 read with Rule 89 of the CGST Rules,
2017. |

6. aﬁaﬁﬁmﬁﬁﬂ%aﬁawﬁwmaﬁ%%ﬁmwél

The appeal filed by the appellant stands disposed of in above terms.

Additional Commissioner (Appeals)
Date: 30.11.2022.
(Dilip Jadav)

Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.

To,

M/s. Tulsidas Khimji Pvt. Ltd.,

313-314, Opp. Sanyas Ashram,

Dev Nandan Mega Mall, Near M ] Library,
Ashram Road, Ahmedabad - 382 009

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3. The Commissioner, CGST & C. Ex., Ahmedabad-South, :
4. The Deputy/Assistant Commissioner, CGST & C, Ex, Division-VI Vastrapur,

Ahmedabad South.
. The Additional Commissioner, Central Tax (System), Ahmedabad South. -
6. Guard File.

7. P.A. File
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